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Arising out of Order-In-Original No. 171/AC/DEM/MEH/ST/Yoro Club LLP/ 2021-22,
(s-) dated 31.03.2022/ 01.04.2022 passed by the Assistant Commissioner, CGST, Division-

Mehsana, Gandhinagar Commissionerate

aJ cf1 <-1 cfi d f cfiT rfTll' ITT l:fclT / M/s Yoro Club LLP,
("'9) Narne and Address of the lnfinium Arcade, lnfinium Toyota Showroom,

Appellant Khari River, . Mehsana - 384006, Gujarat.

l& nfa zr srfta-srr sitr rza aar ? at az zrr?gr a 7fa zrrnfafaan; +w@

rtsf@)at #t arfa zrarglrrareaqr#raar 2, ar fa ht am2ar a fag gtar
2

· Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way.

rzarat atatrur cm4a:­
Revision application to Government of India:

(1) a#ta surer green @)Ra, 1994 ft arr saaft aarr muTaiharp#ta arr
t zu-arr a pa ucpa # ziaifa ataur 3aa aft afaa, raat, far +iaraa, tsa
feat, tft if=a, Rta tua, iaa sf, fact : 110001 #Rt Rtsf afar.­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-3 5 ibid : -

(#) zfaa Rtzfii a ft zRatz art it ff srs7tr zt sr 4rarer it u
00- ~ O,s I JI r a?went ii taas z tsf it, 'll'Tfft werr r wet ii nz arz faft
of> Iarr it 'll'Taftwzrr izt+ Rt 1fantu zezt

In case of any loss of goods where the loss occur in transit from a factory to a
',· -., ···· •--.....,.,,, "'':'"se or to another factory or from one warehouse to another during the course of
., g of the goods in a warehouse or in storage whether in a factory or in a warehouse.

%
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(a) mahagfr zag at 7zrmtm-a- +rm en: 'TI ma n faff I it '3 9at greenaa ,
3era ova h faemiitmaarzfturfar fuifaa 2

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any. .

country ot territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

(T) zifa zsnraa ft 3urea zramatf its4ta#fezmaRn£?#rt zmr2or Rt
z art ma fa ah gar@a urn, zfr aaT tfTft; 97'~~'TI GfR itm-~ (-;:r 2)
1998IDn109"ITTG"~~ ~~I

Credit of any duty allowed to be utilized towards payment of excise duty on final·
products under the provisions of this Act or the Rules made there under and such order is
passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 of the
Finance (No.2) Act, 1998.

(2) ala snraa zrn (rfa) frat=at, 2001 a fa 9 siafa faff&ema +in zu-8
r ufait ii, hfazr a #faor #fafat cfl.:i" fa=qa-qr±or rui z~ta 3zr cFl" cfl'-
#fail ar5fa z2aafar starfay smrr arar zmr ff a siafaa 35-z#
faff.a Rt a# ran aa arrts-6 atar fr fa ft ztf a7fa

The above application shall be made in duplicate in Forni No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the
order sought to be appealed against is communicated and shall be accompanied by two copies
each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. ..

(3) ffzaraaa ah arr snzi iaq za run araqt ar3qmn 3tatut 200/- fr splat
I

Rt sr zit szi iaua aara saar 2ta 1000/- ftr 4mar Rt suy

The revision application shall be accompanied by a fee of Rs.ZOO/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than
Rupees One Lac. ·

far green,a€tr surar gen rui tara zrfttr +nnf2laura 1fa fa:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #hr 3nraa genzfnf, 1944 Rt atT 35-41/35-z ± siaia:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) 5aRfna uRa ii aarr sitar # aarat Rt afa, aftmfr area, err
star genr tata afRrr naf@la=wr (Ree) re@n 2#fr ff2a,aarata i 2nd +rT,

aztt aa, 3tzar, fstzrITz, 3TaraTz-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at Zndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004. In case
of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Centra_l Excise(Appeal) Rules, 2001 and shall be accompanied

(one which· at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and
0( where amount of duty/ penalty/ demand/ refund is upto 5 Lac, 5 Lac to 50 Lac

-
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and above 50 Lac respectively in the form of cros'se'ct bank draf.t in favour of Asstt. Registar of a
branch of any nominate public sector bank of the place where the bench of any nominate public
sector bank of the place where the bench of the Tribunal is situated.

(3) a@zara& qr srzoii n aaar ztar z at r@a ma aar # fu Ru ar 47at
sr@a er fasr arfeu zr av a# za z ff far u€t arfaa ah fr zrnfnfa
di fiRrr an1flaw # rua sfaa a£tr aaRt um saaa fatsat 2t

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner notwithstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rrzarazr eta sf2fa 1970 rat +ijtfna Rtsat -1 sia«fafaffa fa star 3+
~ ~ ~3TR~T ~~ f.-lof4'1 71frat ah qr2gr q2ta Rt ta 7Raus 6.50 t)-it cfiT

.-4J4liil4~Retie~~~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribel;l under scheduled-I item of the. .
court fee Act, 1975 as amended.

O (5) za3 +iifra tat # f.-1431°1 n at fail fr 3TT"{ m ~"<-l"R 6llefiNq ITT[~ t ;Jj1"
00~,~ '3,9l~i-1 ~~ flc!lefi( rff nnferaw (aaffafen) far, 1982 # ffea 2
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) ft arm, a#fr zrraa z[a raa aft +nrarf7aw (Ree) u# 7Ra 3fr #
tr #ferris (Demand) vi is (Penalty) mr 10%a smr aar 3fat~ z ztai#, sf2raa
gar 10 atzu 2 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

#=la 3are tea st a cl I efi( % aiffl, gnfara2traar Rt in (Duty Demanded) I
(1) is (section) 11D aazfaffa °Dfu;
(2) frat naa RazRe# zufra;
(3)+z feefnii ah fa 6hazer«uf

Tz gas'«fa aft«'uzamt ft aaat ir aft«' arfa arr a# fu gaga aa
fa rat2

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit
amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory
condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act,
1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(@) z sr@gr h 1fa aft nfnazwT ahar nzi za rvrar sea zn awe fearf@a zt a ii fau
·rz green# 10% rat rz zit rat war ave fa ell fea zt aaau10% 71alaT efiT '3ff 'fR'i'ITT ~I
;17¢7

' view of above, an appeal against this order shall lie before the Tribunal on payment
f the duty demanded where duty or duty and penalty are in dispute, or penalty, where
lone is in dispute." ·
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R1ear snag[ ORDER-IN-APPEAL

M/s Yoro Club LLP, Infinium Arcade, Infinium Toyota Showroom, Khari River,

Mehsana - 384 006 (hereinafter referred to as the "appellant') have filed the present

appeal against Order-In-Original No. 171/AC/DEM/MEH/ST/Yoro Club LLP/ 2021-22,

dated 31.03.2022/ 01.04.2022 (hereinafter referred to as the "impugned order"), issued

by Assistant Commissioner, CGST & C.Ex. Division - Mehsana, Commissionerate ­

Gandhinagar (hereinafter referred to as the "adjudicating authority) .

2. Brieflystated, the facts of the case are that the appellant were holding Service

Tax Registration No. ABYFY6071ESD001 for providing taxable services. As per the

information received from the Income Tax department, discrepancies were observed in

the total income declared in Income Tax Returns/26AS, when compared with Service

Tax Returns of the appellant for the period FY. 2015-16 and FY. 2016-17. In order to

verify the said discrepancies as well as to ascertain the fact whether the appellant had

discharged their Service Tax liabilities during the period F.Y. 2015-16 and FY. 2016-17,

letter dated 08.05.2020 was issued to them by the department. The appellant failed to

file any reply to the query. It was also observed that the nature of services provided by

the appellant were covered under the definition of 'Service' as per Section 65B (44) of

the Finance Act, 1994,and their services were not covered under the 'Negative List' as

per Section 66D of the Finance. Act, 1994. Further, their services were not exempted

vide the Mega Exemption Notification No.· 25/2012-S.T., dated 20.06.2012 (as

e

=···•1amended). Hence, the services provided by the appellant during the relevant period

were considered taxable.

3. In the absence of any other available data for cross-verification, the Service Tax

liability of the appellant for the F.Y. 2015-16 and F.Y. 2016-17 was determined on the Q
basis of value of difference between 'Sales of Services under Sales/Gross Receipts from

Services (Value from ITR)' as provided by the Income Tax department and the 'Taxable

Value' shown in the Service Tax Returns for the relevant period as per details below:

TABLE (Amount in Rs.)

Period Differential Value as per Rate. of Service Tax Demand of Service

Income Tax Data [Including Cessl Tax

1) 2) (3)

2015-16 8,74,233 14.5 % 1,26,764

2016-17 26,09,572 15% 3,91,436

Total 34,83,805 5,18,200

4. The appellant were issued a Show Cause Notice vide F.No. V.ST/11A­

oro/2020-21, dated 30.06.2020, wherein it was proposed to:
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Demand and recover Service Tax amount of Rs. 5,18,200/- under the proviso to

Section 73 (1) of the Finance Act, 1994 alongwith Interest under Section 75 of the
Finance Act, 1994 ;

Impose penalty under Section 77(2), 77(1)(c) and 78 of the Finance Act, 1994.

5. The said Show Cause Notice was adjudicated, ex-parte, vide the impugned order
wherein:

► Demand for Rs. 5,18,200/-was confirmed under the proviso to Section 73(1) of
the Finance Act, 1994;

Interest was imposed to be recovered under Section 75 of the Finance Act, 1994;

> Penalty amounting to Rs. 5,18,200/- was imposed under Section 78 of the

Finance Act, 1994;

► Penalty of Rs. 10,000/- was imposed under Section 77(2) of the Finance Act,

0 1994;

Penalty @ Rs. 200/- per day till the date of compliance or Rs. 10,000/-,

whichever is higher, was also imposed under Section 77(1)(c) of the Finance Act,

1994;

Option was given for reduced penalty vide clause (ii) of the second proviso to

Section 78(1) of the Finance Act, 1994.

6. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal on following grounds:

0o
» The impugned order was passed in violation of principles of natural justice in as

much as adequate opportunity of being heard has not been allowed to them

before concluding adjudication proceedings.

► They did not receive letters for personal hearing. The Assistant Commissioner

has not allowed adequate opportunity to attend the personal hearing.

► Entire demand has been confirmed against them solely on the basis of the data

regarding income received from the Income Tax department. Demand of service

tax only on the basis of Income Tax Returns figures'is not sustainable in law.

► Service Tax was duly discharged by them by making payment through cash and

through credit ledger. The appellant have relied upon various case laws.

► · The adjudicating authority has not mentioned about any particular service

involved in the matter and straightaway confirmed the demand.

» They have been providing facilities of club to its members and other persons as

well. Their premises are equipped with facilities like Gym, swimming pool,

theatre etc. They have been charging membership fee and other charged for

utilization of the club facilities. They have also been charging Service Tax from its

customers which are paid to the government exchequer. ·, ,
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The revenue officers have not bothered to find out whether service tax liability

has been discharged by them for the relevant years even in absence of filing ST-3

returns.

► During F.Y. 2015-16 and FY. 2016-17, they discharged service tax liability of

Rs. 2,65,899/- though cash and remaining service tax liability of Rs. 2,51,180/­

was discharged from debiting cenvat credit register during the relevant period.

» They have fully discharged the service tax liability and no demand could have

been again raised on the same transaction.

> They also contended on the issue of extended period of limitation on the grounds

that there in no suppression of facts or wilful mis-statement or any such ill

intention on appellant's part to evade the tax. In this regards, the appellant have

relied upon various case laws.

► They also contended that since there are no tax liabilities, no penalty is

imposable upon them under Section 78, 77(1) (c) and 72(2).

7. It is observed that the appellant is contesting the demand of Service Tax along

with interest & also imposition of penalty totally amounting to Rs. 10,56,400/- [i.e.

Service Tax Rs. 5,18,200/-, Penalty Rs. 5,18,200/- Rs. 10,000/- & Rs. 10,000/-]

confirmed / imposed under Section 73(1), Section 78, Section 77(2) and Section

77(1)(c) of the Finance Act, 1994 , respectively. Upon scrutiny of the appeal papers

filed by the appellant on 20.06.2022, it was noticed that they had submitted DRC-03

dated 21.06.2022 showing payment of Rs. 38,865/- towards pre-deposit in terms of

Section 3 5F of the Central Excise Act, 1944.

0

8. The CBIC had, consequent to the rollout of the Integrated CBIC-GST Portal, vide

Circular No. 1070/3/2019-CX, dated 24.06.2019, directed that from 1 July, 2019 @
. . .

onwards, a new revised procedure has to be followed by the taxpayers for making

arrears of Central Excise & Service Tax payments through portal "CBIC (ICEGATE) E­

payment". Subsequently, the CBIC issued Instruction dated 28.10.2022 from F.No. CBIC­

240137/14/2022-Service Tax Section-CBEC, wherein it was instructed that the

payments made through DRC-03 under CGST regime is not a valid mode ofpayment for

making pre-deposits under Section 35F of the Central Excise Act, 1944 and Section 83
of the Finance Act, 1994.

9. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be

entertained unless the appellant deposits 7.5% of the duty in case where duty and

penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant
rovisions are reproduced below:-
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"SECTION 35F: Deposit of certain percentage of duty demanded or penalty
imposed before filing appeal. - The Tribunal or the Commissioner (Appeals), as
the case may be, shall not entertain any appeal

(i) under sub-section (1) ofsection 35, unless the appellant has deposited
seven and a halfper cent. ofthe duty, in case where duty or duty and penalty are
in dispute, or penalty, where such penalty is in dispute, in pursuance ofa decision
or an order passed by an officer of Central Excise lower in. rank than the
[Principal Commissioner ofCentral Excise or Commissioner ofCentral Excise];"

10. The appellant were, therefore, called upon vide letter F.No. GAPPL/COM/STP/ .

1792/2022-APPEAL, dated 19.12.2022 to make the pre-deposit in terms of Board's

Circular No.1070/3/2019-CX, dated 24.06.2019 read· with CBIC Instruction dated

28.10.2022 and submit the document evidencing payment within 10 days of the receipt

of this letter. Theywere also informed that failure to submit proof of pre-deposit would

result in dismissal of the appeal for non-compliance in terms of Section 35F of the

central Excise Act, 1944. Another reminder letter F.No. GAPPL/COM/STP/1792/2022­

APPEAL, dated 20.02.2023 was also issued to the appellant to make the pre-deposit and

to submit the document evidencing payment of pre-deposit within 7 days on receipt of

the letter.

0

11. However, no communication was received from the appellant, nor did they

submit evidence of pre-deposit in terms of Board's Circular No. 1070/3/2O19-CX, dated

24.06.2019. It is observed that though sufficient time was granted to the appellant to. '
make the payment of pre-deposit in terms of Circular No. 1070/3/2019-CX, dated

J

24.O6.2019, theyhave failed to furnish proof of revised payment of pre-deposit of 7.5%

duty/ Tax made in terms of CBIC Instruction dated 28.10.2022 issued from F.No.

CBIC-240137/14/2022-Service Tax Section - CBEC.

12. I find it relevant to mention that the Instruction dated 28.10.2022 was issued by

the CBIC consequent to the directions of the Hon'ble Bombay High Court in the case of

Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ Petition No. 6220 of 2022,

which is reproduced below :

"8 Therefore, it does appear that the confusion seems to be due to there
being no proper legal provision to accept payment ofpre-deposit under Section
35F ofthe Central Excise Act, 1944 through DRC-03. Some appellants are filing
appeals after making pre-deposit payments through DRC-30/GSTR-3B. In our
view, this has very wide ramifications and certainly requires the CBI & C to step
in and issue suitable clarifications/guidelines/answers to the FAQs. We would
expect CBI & C to take immediate action since the issue has been escalated by
Mr.Lal over eightmonths ago."

,:. In terms of CBIC's Instruction dated 28.10.2022, I find that the payment made

RC-03 cannot be considered as valid payment of pre-deposit. In terms of Section

f the Central Excise Act, 1944, the Tribunal or Commissioner (Appeals), as the,,
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case may be, shall not entertain any appeal unless the appellant has deposited 7.5% of

the duty, in case where duty or duty and penalty are in dispute. These provisions have

been made applicable to appeals under Section 85 of the Finance Act, 1994. Hence, this
' .

authority is bound by the provisions of the Act and has no powers or jurisdiction to

interpret the mandate of Section 35F in any other manner. As such, I hold that for

entertaining the appeal, the appellant is required to deposit the amounts in terms of

Section 35F, which was not done. I, therefore, dismiss the appeal filed by the appellant

for non-compliance of the provisions of Section 35F of the Central Excise Act, 1944.

14. In view of the above, the appeal filed by the appellant is dismissed for non­

compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made

applicable to Service Tax vide Sub-section (5) of Section 85 of the Finance Act, 1994.

15. srRaaafa as R7? aft# Ruerr 57taahfasar et
The appeal filed by the appellant stands disposed of in above terms.

l.see;
(Akhilesh Kumar)ovo

Commissioner (Appeals) · '•.,

Date: 16.05.2023

(Ajay ' mar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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To,
M/s Yoro Club LLP,
Infinium Arcade,
Infinium Toyota Showroom,
Khari River, Mehsana - 384 006,
Gujarat.

Copy to:­

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division - Mehsana, Commissionerate:
Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

s.Guard File.

6. P.A. File.


